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This matter has been opened to the Board of Public Utilities ("Board") by the filing of a motion to
compel by the Office of the Ratepayer Advocate ("Ratepayer Advocate"), seeking to require
United Telephone of New Jersey, Inc. d/b/a Sprint and L TO Holding Company (collectively,
"Petitioners") to respond to a number of discovery questions propounded by the Ratepayer
Advocate in conjunction with the proposed spin-off of United-NJ. Upon receipt of the motion, a
schedule was developed to ensure timely submissions of responsive papers, which schedule
was met by all parties involved.

The Ratepayer Advocate, in its motion of November 3, 2005, claims that it served upon the
Petitioners an initial set of fourteen questions on October 12, 2005. Further, the Ratepayer
Advocate claims that the Petitioners, on October 17, 2005, objected to five of the requests,
RPA-1, RPA-5, RPA-8, RPA-9 and RPA-14, and to the instructions. On November 1,2005,
according to the Ratepayer Advocate, the parties conferred by telephone to attempt to reach an
amicable solution to the discovery issues, but without success. This motion followed.

The Ratepayer Advocate notes that the Board must consider in this change of ownership and
control, pursuant to N.J.S.A. 48:2-51.1, the impacts upon 1) competition, 2) the rates of
ratepayers affected by the acquisition of control, 3) the employees and 4) the provision of safe
and adequate service at just and reasonable rates. Likewise, claims the Ratepayer Advocate,
the Petitioners must answer discovery requests "if the information sought appears reasonably
calculated to lead to the discovery of admissible evidence." N.J.A.C.1:1-10.1(b). Within this
framework, asserts the Ratepayer Advocate, RPA-1, RPA-5, RPA-8, RPA-9 and RPA-14 should
be answered, and the objection to the instructions should be denied.

Specifically, the Ratepayer Advocate states that the Petitioners have objected to the instructions
that ask for the identification of the person or persons providing the information in each
response. The Petitioners have instead indicated that they will identify the responding witness
or witnesses either in the response or otherwise prior to the hearing. The Ratepayer Advocate



indicates its belief that this approach is unacceptable, as the Ratepayer Advocate and other
parties might be disadvantaged by the failure to disclose the sponsoring witness or witnesses as
soon as the responses are provided, rather than at some time prior to hearing. As such, the
Ratepayer Advocate calls for a requirement by the Board that the sponsoring witness or
witnesses be provided immediately with the responses, and not at some later date.

Petitioners, in their response of November 10, 2005, note that the underlying purpose of
discovery is to provide information which tends to support or undermine positions, but which
does not come close to the "unfettered" approach claimed by the Ratepayer Advocate. Instead,
claims Petitioners, the Ratepayer Advocate is seeking to expand the scope of the proceedings
beyond that set by the Board in the October 27,2005 Prehearing Order. Further, notes the
Petitioners, the transaction at issue is the separation of United-NJ from its current parent, Sprint
Nextel Corporation and the formation of a new company with L TO as the parent. Thus,
according to the Petitioners, within this transaction, the Board's analysis is designed to focus
upon the impact upon the regulated public utility and not upon former parent or sibling
corporations. The questions propounded by the Ratepayer Advocate, in the opinion of the
Petitioners, are not, and can not, be designed to elicit facts that support or undermine positions
as the nature of the non-utility former corporations is not at issue. Furthermore, the Petitioners
take objection to the demand by the Ratepayer Advocate that all discovery responses must
have a sponsoring witness at this time. As the Petitioners will not be certain of the sponsoring
witness until the filing of rebuttal testimony, the selection of the appropriate party to answer
questions during cross-examination is premature at this time, and runs counter to prior
experience. As such, the Petitioners call for the denial in full of the Ratepayer Advocate's
motion.

The Ratepayer Advocate, in its reply, reasserts its statutory role and its desire to develop the
record in a full and complete manner, and claims that the Petitioners are raising the "red herring"
of relevancy and admissibility such that the Board should be cautious in its review. It further
claims that the Petitioners are attempting to unreasonably limit discovery and compress the
schedule so as to minimize scrutiny of the overall process. Because the proposed entity, L TO,
has not yet been formed, and because the "beneficial interest of United-NJ is held by Sprint
Nextel," the Board must, asserts the Ratepayer Advocate, look beyond the regulated public
utility to the parent and sibling companies. The core issue, as positioned by the Ratepayer
Advocate, is the question of whether the surviving entity will be able to deliver the same or
better service than its customers now enjoy. The Ratepayer Advocate claims that it is
necessary to review the pre-merger and post-merger structure of United-NJ and L TO in order to
understand the nature of the spin-off. Furthermore, the Ratepayer Advocate calls preposterous
the claim that Petitioners are unable to provide the identification of the individuals providing
discovery responses. As such, the Ratepayer Advocate calls for the immediate identification of
the individuals responsible for the discovery responses provided.

RPA-1 requests full and complete copies of all plans for the integration of Sprint and Nextel
following merger approval by the Federal Communications Commission ("FCC"). Petitioners, in
their objection, claim that the information is irrelevant as the merged entity will not be the parent
of the New Jersey company and thus have no impact upon the change in control at issue here.
The Ratepayer Advocate claims that the information is "fundamental" to gaining a proper
understanding of the structure of L TO and United-NJ pre and post merger, including issues of
how the long distance services and wireless services are provided and under what price, terms
and conditions. This information, claims the Ratepayer Advocate, is necessary and relevant to
evaluate "whether post spin off agreements reflect the anticipated synergy benefits resulting
from combining Sprint and Nextel and otherwise result in just and reasonable rates for L TO that
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in turn affect the ultimate rates charged to ratepayers in New Jersey." Additionally, asserts the
Ratepayer Advocate, the information sought is intended to test whether the company will be
paying more post merger for the same or similar services currently obtained from Sprint.
Likewise, alleges the Ratepayer Advocate, the requested information provides a backdrop to the
comprehensive investigation and analysis of the affiliate transactions contemplated by the
change of control, as required under N.J.S.A. 48:2-51.1. Finally, such information is relevant to
assessing whether the Transition Services Agreements and the rates charged therein by and
between Sprint and L TO are just, fair and reasonable. Accordingly, the Ratepayer Advocate
calls upon the Board to direct that the Petitioners provide full and complete responses to RPA-1.

Petitioners, in their response, note that RPA-1 calls for an overly broad category of "all plans for
integration" as well as asking for details of a company that is not a party to the proceeding and
which will not be associated with the regulated entity if this Petition is approved. Further,
Petitioners point to the justification provided by the Ratepayer Advocate, and the assertion that
pre and post merger information of Sprint and Nextel is necessary for the review of United-NJ,
as proof that the Ratepayer Advocate is seeking information well beyond the scope set for this
proceeding, as the pre-merger information has no basis on the future costs and the post-merger
information deals with companies that are no longer associated with the regulated entity. As
such, the Petitioners call for the denial of the Ratepayer Advocate's demand for a response on
this request.

The Ratepayer Advocate, in its reply, claims that the information sought relates to the issue of
what L TO is going to receive and what it is entitled to receive as the result of the merger. The
Ratepayer Advocate claims that the cost and benefits of the merger must be equitably shared
with the wireline operations and be reviewed by the Board as part of this spin-off. In light of
Sprint Nextel public comments, claims the Ratepayer Advocate, the objection is frivolous.

RPA-5 requests documents related to the preparation of the S-1 registration statement,
including any draft S-1 statements, or documents prepared for use in the drafting of the S-1
registration statement. Petitioners object based upon a claim that the request is overbroad and
covered by the attorney-client privilege. In response, the Ratepayer Advocate claims that it is
not seeking any legal advice given by counsel in preparation of the S-1 registration statement,
but "only seeks factual and financial information that was used in the preparation of any S-1 or
drafts." This request, asserts the Ratepayer Advocate, is designed to support or undermine the
statements made in the Petition as to the spin-oft's prospects going forward, and is necessary
as the final S-1 will likely be submitted to the Securities and Exchange Commission after the
Board has concluded this review. The Ratepayer Advocate claims that it "has the right to see
any documents that will be used, have been used, or are identified for use in the preparation of
S-1 filing [sic]" such that the Board should require the disclosure.

Petitioners, in their response, claim that the request is overly broad as it effectively requests all
books and records for Sprint Nextel without providing any foundation for this request. Further,
Petitioners assert that the preparation of the S-1 involves considerable advice, guidance and
work product with the Petitioners' attorneys such that the production of drafts would be in
violation of the attorney-client privilege. Petitioners reconfirm the prior commitment to provide
the S-1 as soon as it is filed with the SEC, but continue to decline to provide the working drafts
prior to that final document is made public.

The Ratepayer Advocate, in its reply, states that the implication of the request was not to violate
the attorney-client privilege, but instead should be limited to the documents kept in the ordinary
course of business. Further, as noted by the Ratepayer Advocate, Petitioners claim that the 8-1
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is being drafted but do not provide an expected date of filing such that the Ratepayer Advocate
believes that the Petitioners have no intention of providing the 8-1 to the Board for review.
Nevertheless, the documents have been pulled together and prepared such that the Ratepayer
Advocate claims should be provided for discovery. As such, the Ratepayer Advocate insists
that the information should be provided.

RPA-8 requests full and complete copies of any projections going forward of the balance sheets,
income, expense, profit and loss statements, results of operations, gross margins and net
income, of the combined company for each line of business, for the Company, and for United
NJ. Petitioners have objected to this request, claiming that the information is irrelevant as the
competitive local exchange carrier ("CLEC") portion of the business are not part of United-NJ
and will not be affiliated with LTD. The Ratepayer Advocate asserts that, while Petitioners have
declined to include the CLEC as part of this change of control, the Ratepayer Advocate must still
have the opportunity to assess if the new company will be adversely impacted by the separation
from the CLEC and thus impact upon the rates charged to subscribers. Likewise, the
information will, according to the Ratepayer Advocate, have a direct impact upon the issue of
allocation of merger synergies, and thus is directly designed to lead to discoverable evidence.
As such, the Ratepayer Advocate calls upon the Board to require Petitioners to respond to this

request.

RPA-9 requests full and complete copies of any projections going forward of the balance sheets,
income, expense, profit and loss statements, results of operations, gross margins and net
income, for the CLEC portion of Sprint's business. Petitioners assert the same objection as to
RPA-8, noting that the request is irrelevant. The Ratepayer Advocate asserts that the combined
Sprint/Nextel company may use the CLEC portion of the business to provide interconnection to
the public switched telephone network on an exclusive basis, and that this could impact upon
the apportionment of costs and benefits.

Petitioners, in response, assert that both RPA-8 and RPA-9 are overly broad and beyond the
scope of this proceeding. The CLEC portion of the business is, according to Petitioners, neither
a party to this proceeding nor a part of the operations of United-NJ. United-NJ is not in the
CLEC business, will not be transferring any assets or customers, and will not in any way be
associated with United-NJ following the spin-off. As such, this information is not and can not be
considered relevant to the current Petition.

The Ratepayer Advocate, in reply, claims that these questions are necessary to allow the Board
to review the transaction to see if L TO would be a more viable competitor with or without the
current CLEC operations. As such, the information is necessary and the Ratepayer Advocate
calls upon the Board to require its disclosure.

RPA-14 requests copies of all discovery exchanged in those jurisdictions in which a petition for
approval of the spin-off has been filed, including any dispositive orders on the respective
petitions. Petitioners object on the grounds of relevance and that the request is overbroad and
burdensome, but that the Petitioners would provide a list of those questions asked in those other
jurisdictions. The Ratepayer Advocate asserts that it has the right to see discovery responses
from other states and claims that the parties in the last two merger cases provided similar
information, and that the information is reasonably calculated to provide admissible evidence.
Accordingly, the Ratepayer Advocate calls upon the Board to require the production of this
information.

Petitioners, in response, state that this request "is designed to cast the widest possible net with
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no concern for even minimal relevance or the burden placed on Petitioners." Discovery
produced in other jurisdictions is not necessarily relevant to the New Jersey proceeding, and the
Ratepayer Advocate has failed to make, according to the Petitioners, any proffer as to relevancy
of what is multiple thousands of pages of discovery. Further, notes the Petitioners, the
compromise offered, whereby Petitioners will provide the questions asked in those other
jurisdictions and will determine its response on a question-by-question basis if and when the
Ratepayer Advocate re-asks those questions it deems relevant, is a reasonable balance
between the need for discovery on the part of the Ratepayer Advocate and the burden upon the
Petitioners. As such, Petitioners call for the denial in full of the Ratepayer Advocate's motion to
compel.

The Ratepayer Advocate, in its reply, claims that the offer of the Petitioners would improperly
limit the right of the Ratepayer Advocate to obtain information. Similar requests were made in
prior merger cases, and information provided was used in the hearings in those cases. Further,
claims the Ratepayer Advocate, the responses should not be burdensome as they are already
in paper or electronic format. As such, the Ratepayer Advocate calls upon the Board to order
Petitioners to fully respond to the demand.

DISCUSSION

Discovery before an agency such as the Board is controlled by the Uniform Administrative
Procedure Rules, specifically N.J.A.C.1:1-10.1 m ~ The purpose of discovery, as set out by
N.J.A.C. 1: 1-1 0.1 is to provide litigants access to "facts which tend to support or undermine their
position or that of their adversary." Likewise, discovery is appropriate "if the information sought
appears reasonably calculated to lead to the discovery of admissible evidence," N.J.A.C. 1: 1-
10.1 (b), and the test for the judge in reviewing a discovery motion requires the judge to "weigh
the specific need for the information, the extent to which the information is within the control of
the party and matters of expense, privilege, trade secret and oppressiveness," N.J.A.C. 1: 1-
10.1 (c). Thus, the Ratepayer Advocate is correct in its assertion as to the fundamental nature of
discovery and that the overall nature of the review includes, but is not limited to, consideration of
the impacts listed in N.J.S.A. 48:2-51.1.

Within that framework, I HEREBY E!NQ as follows

In terms of the directions, and in line with the Rules of Court as brought into the rules of the
Office of Administrative Law, petitioners shall, from this point forward, identify a supporting
witness or witnesses for each discovery response with the response. For all questions already
submitted, the sponsoring witness shall be identified within 5 business days of the date of this
Order.

RPA-1 as written, is overly broad and would necessitate the production of information that falls
outside the scope of this proceeding. For example, to answer this question as currently
constructed, information with respect to such plans as the elimination, consolidation or
reorganization of retail cellular phone stores and kiosks, which are far affield from this matter,
would need to be produced. The Ratepayer Advocate's assertion as to the need for this
information, to determine the impact upon rates, does not flow from the request for information.
The question must be tailored to address the matters at issue.

RPA-5 seeks the drafts and, based upon the recast provided in the Ratepayer Advocate's reply,
associated documents related to the production of the 8-1 to be filed by the Petitioners.
Petitioners assert that drafts would be in violation of the attorney-client privilege, and the
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Ratepayer Advocate seems to agree with this assertion. Instead, the Ratepayer Advocate now
seeks the documents that will form the foundation of the 8-1. This request, however, likewise
runs afoul of the attorney-client privilege in this matter, as the selection process of the
documents used to form the basis of the 8-1 is also a matter for the attorney-client privilege.
The Ratepayer Advocate is free to request those documents it believes are relevant, but casting
its request in terms of those documents that Petitioners are using to develop a formal
submission is inappropriate.

RPA-8 and RPA-9, seeks information on the CLEC portion of Sprint's business. The CLEC
portion of the business falls outside the elements of the spin-off covered by the Petition;
however, since this entity is currently regulated by the Board and the information should be
readily available, I will direct petitioners to respond to RPA-8 and RPA-9 within 5 business days
of the date of this Order.

Finally, RPA-14 requests copies of all discovery exchanged in other jurisdictions. This request
is, upon its face, overly broad, as there is no assurance that information relevant and designed
to elicit relevant evidence in other jurisdictions is likely to have the same impact in a New Jersey
proceeding. Petitioners have offered to provide a full list and to provide appropriate responses
to individual requests, but objects to the overall mass submission, and this offer is reasonable
under the circumstances.

Accordingly, based upon the above, I HEREBY ORDER that the motion to compel is
APPROVED in part and DENIED, in part, and FURTHER ORDER that Petitioners shall be
bound by their offer to provide a full list of the discovery propounded in other jurisdictions and to
provide individual discovery responses as requested by the Ratepayer Advocate, subject to
standard discovery objections, with this discovery to be concluded as soon as possible, and in
no case later than December 16, 2005.

This provisional ruling is subject to ratification or other alteration by the Board as it deems
appropriate during the proceedings in this matter.

CONNIE O. HUGHES
COMMISSIONER
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